(DRAFT) AGENDA
Regular Meeting - Bremerton Planning Commission
(Subject to PC approval)
September 21, 2010
5:30 P.M.
345 – 6th Street
Meeting Chamber – First Floor
I.
II.
III.
IV

CALL TO ORDER
ROLL CALL (quorum present)
APPROVAL OF THE AGENDA
APPROVAL OF MINUTES:
o August 17, 2010 Regular meeting.

V.

PUBLIC MEETING
A. Call to the Public: Public comments on any item not on tonight’s agenda
B. Public Workshop:
1. Capital Improvement Programs (“CIPs”) – Update (L. Sehmel).
2. Shoreline Master Program (SMP) educational workshop “Structure of the Shoreline Master Program: Provisions for
shorelines of statewide significance, water oriented uses, and public
access” (Parametrix & N. Floyd).

VI.

BUSINESS MEETING
A. Chair Report: Chairman Hoell
B. Director Report: JoAnn Vidinhar.
C. Old Business:
1. Directional signage in downtown.
2. Gorst Watershed Technical Advisory Committee Participant.
D. New Business

VII.

ADJOURNMENT: The next regular meeting of the Planning Commission is
October 19, 2010
Planning Commission meeting packets are available on-line at
www.ci.bremerton.wa.us
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Minutes for
City of Bremerton Planning Commission
Regular Meeting

August 17, 2010

I.

Call to Order

The meeting was called to order by Chairman Hoell at 5:30 p.m.
II.

Roll Call

Those present were: Commissioner Cockburn, Commissioner Jose, Commissioner Mosiman,
Commissioner Tift, and Chairman Hoell. Commissioners Kosusko and Streissguth were
excused. Quorum certified.
Also present: JoAnn Vidinhar, Lindsey Sehmel, and Pam Bykonen (DCD staff).

III.

Approval of Agenda

Chairman Hoell introduced the agenda. A motion was made by Commissioner Jose and
seconded by Commissioner Tift to approve the agenda as presented. It was agreed by
general consensus to approve the agenda as presented.
IV.

Approval of Minutes

The minutes of the Regular Meeting held on July 20, 2010 were presented for approval by
Chairman Hoell. It was noted that a typographical error appeared on page three, paragraph
nine; Commissioner should read Commissioners. A motion was made by Commissioner
Jose and seconded by Commissioner Tift to approve the Regular Meeting Minutes of
July 20, 2010 as amended. Called for a vote: Commissioner Cockburn: Yes; Commissioner
Jose: Yes; Commissioner Mosiman: Yes; Commissioner Tift: Yes; Chairman Hoell: Yes. The
motion carried.
V.
A.

Public Meeting

Call To The Public (public comments on any item not on tonight’s agenda).
Chairman Hoell asked if there were any comments from citizens. Seeing none, she
closed this portion of the meeting.

B.

1. Public Workshop – SKIA Sub-Area Plan Overview: Lindsey Sehmel, City
Planner, gave an overview of the South Kitsap Industrial Area (SKIA) Sub-Area Plan.
Through a Request for Proposal and interview process, the City chose Blumen
Consulting Group to provide consulting services to support this project. The City has
received a $400,000.00 grant to fund this project; matching funds of $200,000.00 will be
in the form of City employee and project partner labor hours. Lindsey had distributed a
packet containing detailed information on the sub-area plan project, deliverables, cost
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estimates, and timeline. She will be available at the September meeting to answer any
questions the commissioners may have.
2. Public Workshop – Gorst Watershed Planning Grant: Lindsey Sehmel
continued her presentation with an update on the Gorst Watershed Planning Grant. The
City of Bremerton received a comprehensive watershed planning grant for sustainable
development and restoration of the Gorst Creek watershed in the amount of
$660,000.00 with a non-federal match of $220,000.00. Project partners such as Kitsap
County, the Suquamish Tribe, local property owners, Sustainable Bremerton and others
will be contributing some of their labor hours toward that non-federal match. The
watershed area is 20% City of Bremerton UGA and 80% Kitsap County. The project’s
objectives are to create watershed characterization, a comprehensive watershed plan,
land use plan, and development regulations. The City will be working with Eric Baker of
Kitsap County on the land use plan and development regulations with results from the
watershed characterization. A Planned Action EIS, a Stormwater Plan, a Capital
Improvement Plan, and a Corrective Action Plan are also included in the project goals.
Parametrix has been selected to work on this project and it’s anticipated that a scope of
work will be presented to City Council on September 15, 2010 for approval.
Lindsey asked for a Planning Commission member to participate on the Technical
Advisory Committee and for all Planning Commission members to attend the public
workshops.
Commissioner Tift asked if the Navy has been requested to participate; Lindsey said it
was, as some of the property in the project is owned or used by the Navy as a landfill.
3. Public Workshop – Shoreline Master Program – “Non-conformities”: JoAnn
Vidinhar, DCD Assistant Director, began the educational workshop with an overview
of what makes a structure or use/business non-conforming. A non-conforming use or
structure is one that, although it was allowed when it was built or begun, is no longer
allowed most likely because of a change to the zoning code or an increase of street
width. One example is an older commercial garage or warehouse that is in a residential
neighborhood. A use can be “grandfathered” as long as the business is not discontinued
or vacant for more than one year. Non-conformities are further categorized as benign or
detrimental depending on the impact it may have on surrounding properties. The
Department of Ecology’s guidelines for non-conformities within the shoreline are similar
to current zoning codes but include factors such as “no net loss” which will be covered at
the September workshop.
JoAnn reviewed the nonconformities portion of the current zoning code (BMC 20.54) and
discussed the likelihood of the Department of Ecology agreeing or disagreeing with how
the code could affect nonconformities along the shoreline and nonconforming properties
not along a shoreline but still within the boundaries of shoreline protection.
The Shoreline Master Program update is a three year process that began in 2009. Staff
is preparing for the public outreach portion of the update and has implemented a “Key
Communicator” system where citizens attend workshops and then disseminate the
information to their neighborhoods and social groups. DCD has until mid-2011 to
complete a draft of the Shoreline Master Program to be submitted to the Department of
Ecology for their review and comments.
Chairman Hoell closed the Public Workshop.
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VI.

Business Meeting

A.

Chairman’s Report: None.

B.

Director’s Report: None.

C.

Old Business: None.

D.

New Business: Commissioner Jose asked Staff who was responsible for directional
signage, especially in the downtown portion of the city. He had heard from people
visiting Bremerton that more signage is needed to direct people to the downtown sites
such as the new parks. JoAnn said she would refer this request to the City’s Public
Works Department and possibly the Parks Department and report back at the
September meeting. Commissioner Tift commented that the City may have to
coordinate with the Washington State Department of Transportation, depending on if any
signage would be located along a designated highway.
JoAnn reported that Vincent Akhimie has started as the new City of Bremerton Director
of Public Works. Mr. Akhimie came to Bremerton from Florida.
VII.

Adjournment

Meeting was adjourned at 6:12 p.m. The next Regular Meeting is scheduled for September 21,
2010.
Respectfully submitted by:

_______________________________________
Andrea Spencer, Executive Secretary

Approved by:

_______________________________________
Lois Hoell, Chairman
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TECHNICAL MEMORANDUM
DATE:

September 14, 2010

TO:

City of Bremerton Staff, Planning Commission and Public

FROM:

David Sherrard, Parametrix

SUBJECT:

Bremerton Shoreline Master Program
Planning Commission Meeting September 19, 2010
Regulatory Approach Options – Code Overview

This Technical Memorandum addresses issues relating to Comprehensive Plan and
Development Regulations format and general approach and includes:
1. Structure of the Shoreline Master Program (SMP)
2. Provisions for Shorelines of Statewide Significance (SSWS)
3. Water Oriented Use Priority (Water –dependent, etc.)
4. Public Access
More detailed discussion of each of these issues is provided below.

1. Relationship of the Shoreline Master Program to the Comprehensive Plan and
Development Regulations
Shoreline Management Act (SMA) Guidelines: The 2003 Shoreline Guidelines in WAC
173-26-191(2)(d) allow:
a) Adoption of a separate SMP as a stand alone document containing policies and
regulations
b) Adoption as a package of separate policies and regulations in various sections of the
Comprehensive Plan and Development Code. The most significant requirement of this
approach is the ability to clearly designate shoreline regulations and procedures from
other non-shoreline provisions and clear provisions for assuring Ecology review and
approval of all amendments.
Note: The Shoreline Management Act (RCW 90.58) and the 2003 Shoreline Guidelines (WAC
173-26) have multiple provisions that apply to this issue. Because of the length and
detail of these provisions, a summary is provided in this subsection with the full text of
relevant sections provided at the end of this memo.

Existing Code Policies and regulations that govern the land under the jurisdiction of the state
Shoreline Management Act (SMA) currently are found in several places:
a) A separate Shoreline Master Program (SMP) last amended in 2003. This document is
separate from the city’s Comprehensive Plan document (although legally part of the
Comprehensive Plan by Growth Management Act (GMA) definition).
Bremerton SMP – Regulatory Approach
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b) Comprehensive Plan Policies that have at least some application in the Shoreline
i)

Comprehensive Plan Community Character/Land Use Element

ii) Comprehensive Plan Environment Element
iii) Comprehensive Plan Transportation Element, particularly relating to the waterfront
iv) Comprehensive Plan Economic Development Element
v) Downtown Subarea Plan
vi) Manette Subarea Plan
These policies are not technically part of the Shoreline Master Program and have not
been approved by the State Department of Ecology. They are not likely to be
considered part of the SMP but will need to be reviewed for consistency.
c) Regulations found in the Land Use Code including
i)

Chapter 20.16, Shoreline Development Permits which generally cover processing
procedures and partially overlap Chapter 7 of the SMP, Administration and
Enforcement

ii) Chapter 20.14, Critical Areas apply within SMA jurisdiction. Specific buffers for
buffers and setbacks from the OHWM are provided, as well as requirements for
buffer enhancement. Provisions for setbacks from geologic hazards are provided
that affect shoreline bluffs. Provisions for wetlands also apply in shorelines. These
will be discussed further at the October 19 meeting.
iii) Chapter 20.76 Downtown Waterfront substantially overlaps SMA jurisdiction
iv) Chapter 20.88 Marine Industrial (MI) also substantially overlaps SMA jurisdiction
d) Regulations found in the Land Use Code in other Chapters governing a variety of uses
and standards such as landscaping, parking, and Nonconforming Provision apply within
the SMA jurisdiction

Options:
a) Keep the existing system of a separate self-contained Shoreline Master Program (with
minor procedural requirements in the Land Use Code).
b) Provide the entire policy framework in the Comprehensive Plan and the entire set of
regulations in the Development Code

Recommendation: Option (b) is the recommended approach. There would be a separate
chapter in the Comprehensive Plan that would contain all policies with all regulations in various
portions of the Land Use Code
Option (a) is not recommended because of the many cases where shoreline jurisdiction cuts
across properties and because of the desirability of integrating shoreline policies and regulations
into an integrated vision and integrated set of regulations.

2. Provisions for Shorelines of Statewide Significance
SMA Guidelines: Shorelines of Statewide Significance (SSWS) are defined in the statute (RCW
90.58.020 and 030).

Bremerton SMP – Regulatory Approach
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a) In Bremerton, SSWS include “Those areas of Puget Sound and the Strait of Juan de Fuca
and adjacent salt waters north to the Canadian line and lying seaward from the line of
extreme low tide;”
b) Specific direction is provided in the statute (RCW 90.58.020) for implementing policies
relating to SSWS, which include:
“(1) Recognize and protect the statewide interest over local interest;
(2) Preserve the natural character of the shoreline;
(3) Result in long term over short term benefit;
(4) Protect the resources and ecology of the shoreline;
(5) Increase public access to publicly owned areas of the shorelines;
(6) Increase recreational opportunities for the public in the shoreline;
(7) Provide for any other element as defined in RCW 90.58.100 deemed appropriate or
necessary."
c) RCW 90.58.090(5) requires Ecology to determine that the program elements relating to
SSWS provide the optimum implementation of those policies.
d) The Shoreline Guidelines in WAC 173-26-251(2) further provides that optimum
implementation involves special emphasis on statewide objectives and consultation with
state agencies.
e) For shorelines of statewide significance master program provisions must consider
incremental and cumulative impacts of permitted development and include provisions to
insure no net loss of shoreline ecosystems and ecosystem-wide processes. (WAC 173-26251(3)(d)(i)) [Emphasis added]
Note: Because of the length and detail of these provisions in Shoreline Management Act (RCW
90.58) and the 2003 Shoreline Guidelines (WAC 173-26), a summary is provided above
with the full text of relevant sections provided at the end of this memo.

Existing Code: Chapter 4 of the Shoreline Master Program contains policies that largely
restate the statutory priorities for Shorelines of Statewide Significance (SSWS) and indicate the
preferred means of achieving the priorities. The connection between those polices and specific
regulations is not spelled out. There is no difference in regulations in Chapters 5 and 6 for
SSWS versus other classifications of shorelines.

Options: The following options may be considered:
a) The SMP can employ a separate overlay of additional criteria for SSWS.
b) Separate regulations can be developed for areas defined as SSWS that recognize and
incorporate the additional criteria for those areas.
c) Supplemental regulations and criteria can be applied on a project to project basis for
those within the SSWS.

Recommendation:
a) Provide general policies for SSWS in the Comprehensive Plan.
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b) Ensure that regulations for uses that occur in SSWS recognize and incorporate the
additional criteria applicable to those areas. The code revision process will include
determining format and content for the additional criteria.
3. Water Oriented Uses

SMA Guidelines: Preferred uses are addressed in a number of provisions:
a) The statute in RCW 90.58.020 provides a preference for uses that are unique to or
dependent upon use of the state's shoreline.
b) The SMA Guidelines in WAC 173-26-020 and -201(2)(d) provides an explicit hierarchy
of preference for uses that are particularly dependent on shoreline location or use in the
following:
•

A water-dependent use is a use that “cannot exist in any other location and are
dependent on the water by intrinsic nature of its operation”. Examples of waterdependent uses include shipyards and dry docks, ferry terminals, waterborne cargo
terminals, marinas, log booming, and aquaculture.

•

Water-related uses are those not intrinsically dependent on a waterfront location
but whose operation cannot occur economically without a shoreline location.
Examples include vessel parts and equipment manufacture, container shipping
yards, seafood processing plants, marine salvage yards and similar uses.

•

Water enjoyment uses provide the opportunity for a significant number of people to
enjoy the shoreline. They must be located, designed and operated to assure the
public’s ability to enjoy the physical and aesthetic qualities of the shoreline and
they must be open to the public with shoreline space devoted to public shoreline
enjoyment. Examples include parks, fishing piers, museums, restaurants
(depending on design), interpretive centers, and resorts (depending upon design)

•

Non-water-oriented uses have no functional relationship to the shoreline and are
not designed to enhance the public’s enjoyment of the shoreline.

c) WAC 173-26-201(2)(d) requires a SMP to reserve appropriate areas for waterdependent uses that are compatible with ecological protection and restoration objectives;
unless the local government can demonstrate that adequate shoreline is reserved for
future water-dependent and water-related uses;
d) Non-water-oriented uses are allowed by WAC 173-26-201(3)(d)(ii) only if
•

The needs of existing and envisioned water-dependent uses are met, and

•

The use is part of a mixed-use project that includes water-dependent uses and
provides a significant public benefit with respect to the Shoreline Management
Act's objectives such as providing public access and ecological restoration; or

•

Navigability is severely limited at the proposed site and the commercial use
provides a significant public benefit with respect to the Shoreline Management
Act's objectives such as providing public access and ecological restoration.

•

In areas designated for Commercial use, a property may be used for non-wateroriented uses if the site is physically separated from the shoreline by another
property or public right of way.
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e) Single-family residences are identified as an appropriate shoreline use by the statute in
RCW 90.58.020. Multi-family residential use is not a preferred use and is not waterdependent or water-oriented.

Existing Code:
a) The existing SMP provides recognition of water-dependent uses in:
•

The Urban Industrial Environment designates water-dependent uses as the primary
focus, which is reflected in Chapter 5 policies and regulations for Industrial
Development permit both water-dependent and water-related uses.

•

Table 3-1 Shoreline Use/Activity Matrix allows certain uses only if they are waterdependent.

•

The Urban Commercial Environment permits water-dependent and water-related
uses outright and requires a CUP for water enjoyment uses, which is reflected in
Chapter 5 policies and regulations for Commercial Development.

•

The Downtown Waterfront/Upland Environment permits water-dependent, waterrelated and water enjoyment uses outright and requires a CUP for water enjoyment
uses.

•

The Downtown Waterfront/Marine Environment permits water-dependent and
water-related uses outright and requires a CUP for water enjoyment uses.

•

Table 3-2 provides for no buffers for water-dependent uses, and reduced buffers for
water-related and water-oriented uses as compared to non-water-oriented uses.

•

Chapter 5 policies and regulations for Marinas and Recreation allow only those
accessory uses that are water-dependent or provide for public access.

b) The existing SMP provides regulations for water-related uses that are generally the
same as water-dependent uses except for over-water uses.
c) For water-enjoyment uses, the existing SMP generally requires a CUP. The CUP
criteria in Chapter 7 are general and focus on compatibility. The Downtown
Waterfront/Marine Environment, however, has six additional specific criteria.
d) Non- water dependent uses in the existing SMP are specifically addressed in only a few
cases:
•

The Urban Commercial Environment subjects non-water-dependent uses to a CUP
requirement with three specific requirements in Chapter 5 designed to give priority
to water-oriented uses.

•

The Downtown Waterfront/Upland Environment does not specifically address nonwater-dependent uses, however they presumably are subject to the specific CUP
requirements in Chapter 5 designed to give priority to water-oriented uses.

•

Table 3-2 provides for no buffers for water-dependent uses, and reduced buffers for
water-related and water-oriented uses as compared to non-water-oriented uses in
the Commercial Environment. Provisions are the same in the Downtown
Waterfront.

Options: The city has few options when it comes to meeting this standard:
a) The SMP must include the preference hierarchy for water-dependent, water-related,
water-enjoyment and non-water-oriented uses for all but single-family uses. This means
Bremerton SMP – Regulatory Approach
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that multi-family development on the shoreline would not be allowed without a
component of water-related or water enjoyment use or other “public benefit” such as
ecological restoration or public access (which is required anyway).
b) It is likely that water-dependent use potential in the city is limited by a range of market
forces, except for moorage. As part of the SMP update, the area of Shoreline Urban
Industrial Environment and the Upland Marine Industrial Zoning will be examined in
terms of a reasonable range of uses available.
c) All water-related uses must be located and developed in a manner compatible with
ecological protection and restoration objectives. Practically speaking, this means they
must be located in areas with the least impact on critical aquatic habitat. This will be
further reviewed at the November 16 meeting, but generally can be addressed by:
i)

Specific standards applied to specific shoreline reaches based on the inventory,
and/or

ii) Specific criteria applied to individual development review.

Recommendation:
a) Provide the appropriate criteria in the SMP consistent with the WAC in the SMP. These
criteria are likely to result in an increase in mixed use projects on the shoreline and may
be perceived as a conflict for areas that are currently primarily multi-family.
b) Provide a reach-based overlay district system and the policy direction that future
development will need as to whether water oriented uses are a priority, the type of
conditions that should be placed on non-water-oriented uses and in some cases whether,
ecological enhancement will be a priority. Ecological issues will be addressed at the
November 16 meeting.
4. Public Access

SMA Guidelines
The 2003 Shoreline Guidelines have multiple provisions for public access. Because of the
length and detail of these provisions, a summary is provided in this subsection with the full text
of relevant sections provided at the end of this section.
a) The most important provisions include WAC 173-26-221(4)(b), which provides the
principle that local master programs shall promote and enhance the public’s right to
access waters held in public trust by the state while protecting private property rights
and public safety, protect the public's opportunity to enjoy the physical and aesthetic
qualities of shorelines of the state, including views of the water, and avoid restricting
public use of the water, including navigation and space necessary for water-dependent
use.
b) WAC 173-26-221(4)(c) directs planning for an integrated shoreline area public access
system that identifies specific public needs and opportunities to provide public access.
c) WAC 173-26-221(4)(d) provides a number of standards that seek to increase the amount
and diversity of public access to the state's shorelines consistent with the natural
shoreline character, property rights, public rights under the Public Trust Doctrine, and
public safety.
d) There also is a requirement to minimize the impacts to existing views from public
property or a substantial numbers of residences through maximum height limits,
setbacks, and view corridors.
Bremerton SMP – Regulatory Approach
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e) WAC 173-26-221(4)(d) also makes it clear that water-dependent uses and physical
public access has priority over maintenance of views from adjacent properties.
There are also provisions in WAC 173-26-211(5)(d)(ii) for the “high-intensity" environment
requiring visual and physical public access as well as in WAC 173-26-211(5)(d)(ii) Shoreline
residential" environment.
The provisions for WAC 173-26-241(3)(d) Commercial development emphasize public access
as one of the means (in addition to ecological access) by which non-water-oriented commercial
uses can be prioritized higher and can be permissible in the shoreline.

Existing Codes
The existing SMP addresses public access in a wide variety of provisions. These are summarized
below. Reference should be made to the specific sections for more detail.
a) The Goal for public access in Chapter 2 is to improve public access to the public portions
of the shoreline through appropriate acquisition and development.
b) Public access appears in the intent statements for Shoreline Environments in Chapter 3
only for the Urban Commercial Environment.
c) The major provisions are found in the Chapter 4 General Requirements for Public Access
that provide for public access in all development except residential projects and
subdivisions of fewer than 4 dwelling units or lots or a “minor project.” There is also a
provision for payment in lieu of public access in cases where on-site access is not
feasible. This provision, however, has not been used in the past due to legal defensibility
concerns.
d) A variety of design and operational standards are found in Chapter 4, as well as a
summary of requirements in Table 4-1.
e) The View Protection provisions of Chapter 4 provide general policy direction. The major
implementing regulation is found in Table 3-2 which establishes view corridors, but also
allows structures within such corridors as long as they do not impair existing water views
from the nearest public street. These provisions have been problematic in application,
especially to single family lots. Establishing the extent of view available and the extent
to which structures may impair views is a complex issue. The requirement that
signatures of affected property owners be obtained also is problematic. The relatively
narrow view corridor between buildings provides a questionable public benefit in some
cases.
f) In the Downtown Waterfront Environment, public access or a fee in-lieu can be provided
as an alternative to the view corridor.
g) The Downtown Regional Center Subarea Plan provides that “Where possible, private
development should accommodate physical connection to the waterfront, in particular
through the public access to the planned waterfront boardwalk and downtown waterfront
promenade.” The Bonus Amenity System also provides floor area bonuses for provision
of the Public Boardwalk Connection between 5th and 6th Street.

Options
Two options are proposed for consideration:
h) Retain the existing approach that basically looks to case-by-case establishment of public
physical and visual access as part of review of new development. This approach alone is
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probably not consistent with the new Shoreline Guidelines mandate to prepare an access
plan.
i)

Provide an integrated plan for a shoreline area public access system that identifies
specific public needs and opportunities to provide public access as provided as an option
in WAC 176-23-221(4)(c).

Both of these approaches is discussed in more detail below.
1. Case-by case establishment of physical public access as part of review of new development.
Advantages include:
a)
b)

It is familiar and relatively easy to administer.
Relatively slight changes would be needed in the existing SMP to address new
requirements in the guidelines

Disadvantages include:
a) Physical access opportunities would apply mostly to new commercial and downtown
development rather than residential development.
i)

Most of the residential shoreline of Bremerton is already developed. There will be
few new single-family subdivisions and relatively little opportunity to add public
access in existing single-family residential areas, except perhaps through purchase
of existing lots.

ii) The amount of shoreline redevelopment over the next 10 to 20 years in Bremerton is
likely to be concentrated in relatively few areas. Case-by case determination of
public access provides less opportunity to fit properties developed at different times
into an integrated system.
b) For each development the general public access criteria would need to be interpreted and
applied, likely leading to uncertainty and inconsistent application.
2. Integrated Shoreline Plan. This may include establishment as part of future development
proposals, as one element, with the addition of specific guidance on a reach basis, where
appropriate.
Advantages include:
a) The basis of the program would be identification, on a reach basis, of needs and
opportunities recognizing that various parts of the city vary substantially.
b) A variety of mechanisms for implementation could be selected depending on what is
appropriate for a specific reach. These might include:
i)

Public access that may be developed as part of private projects

ii) Existing public land and parks
iii) Currently planned projects
iv) Existing public streets
v) Existing and planned trail systems
vi) Strategic acquisitions by the City to fill gaps in the system, or enhance existing
facilities where public access from development is not likely to fulfill the need
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c) Visual access also would be identified including addressing differences that influence
visual access from adjacent public streets and private development including
topography, existing development character and other factors. This is likely to result in
specific view corridor provisions rather than the general provisions in the existing code.
d) Such a plan could form the basis of collecting and spending “in-lieu” fees in areas where
individual site public access may be determined to be undesirable or infeasible.

Recommendation
Develop an integrated plan for a shoreline area public access system that identifies specific public
needs and opportunities to provide public access as provided as an option in WAC 176-23221(4)(c).
This approach would identify both public and private actions
•

Specify the type of public access expected of private development

•

Identify where public acquisition should be pursued

•

Address where public access should be physical or visual

•

Identify tradeoffs between public access and shoreline ecological enhancement

This will also provide guidance for other public agencies, including for public aquatic lands
administered by the Department of Natural Resources (DNR) and other agencies, and provide
predictability for private development.
We anticipate that this will be addressed in relatively straightforward analysis in memo format
with policies incorporated into an expanded version of SMP Table 4-1 organized on a reach basis.

Expanded Revised Code of Washington (RCW) and Washington
Administrative Code (WAC) References
1.

Relationship of the Shoreline Master Program to the Comprehensive Plan and
Development Regulations
RCW 36.70A.480
(1) For shorelines of the state, the goals and policies of the shoreline management act as set
forth in RCW 90.58.020 are added as one of the goals of this chapter as set forth in RCW
36.70A.020 without creating an order of priority among the fourteen goals. The goals and
policies of a shoreline master program for a county or city approved under chapter 90.58
RCW shall be considered an element of the county or city's comprehensive plan. All
other portions of the shoreline master program for a county or city adopted under chapter
90.58 RCW, including use regulations, shall be considered a part of the county or city's
development regulations.
(2) The shoreline master program shall be adopted pursuant to the procedures of chapter
90.58 RCW rather than the goals, policies, and procedures set forth in this chapter for the
adoption of a comprehensive plan or development regulations.
3) (a) The policies, goals, and provisions of chapter 90.58 RCW and applicable guidelines
shall be the sole basis for determining compliance of a shoreline master program with this
chapter except as the shoreline master program is required to comply with the internal
consistency provisions of RCW 36.70A.070, 36.70A.040(4), 35.63.125, and 35A.63.105.
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(30) "Shoreline master program" or "master program" means the comprehensive use plan
for a described area, and the use regulations together with maps, diagrams, charts, or
other descriptive material and text, a statement of desired goals, and standards developed
in accordance with the policies enunciated in RCW 90.58.020.
WAC 173-26-020(30) As provided in RCW 36.70A.480, the goals and policies of a
shoreline master program for a county or city approved under chapter 90.58 RCW shall
be considered an element of the county or city's comprehensive plan. All other portions
of the shoreline master program for a county or city adopted under chapter 90.58 RCW,
including use regulations, shall be considered a part of the county or city's development
regulations.

2.

Shorelines of Statewide Significance
a)

Relevant provisions of the definition of Shorelines of Statewide Significance
(SSWS)include:

RCW 90.58.030(f) "Shorelines of statewide significance" means the following shorelines of
the state:
(iii) Those areas of Puget Sound and the Strait of Juan de Fuca and adjacent salt waters north
to the Canadian line and lying seaward from the line of extreme low tide;
(iv) Those lakes, whether natural, artificial, or a combination thereof, with a surface
acreage of one thousand acres or more measured at the ordinary high water mark;
(v) Those natural rivers or segments thereof as follows: (A) Any west of the crest of the
Cascade range downstream of a point where the mean annual flow is measured at one
thousand cubic feet per second or more
(vi) Those shorelands associated with (i), (ii), (iv), and (v) of this subsection (2)(f);
RCW 90.58.030(d) "Shorelands" or "shoreland areas" means those lands extending landward
for two hundred feet in all directions as measured on a horizontal plane from the ordinary
high water mark; floodways and contiguous floodplain areas landward two hundred feet from
such floodways; and all wetlands and river deltas associated with the streams, lakes, and tidal
waters which are subject to the provisions of this chapter; the same to be designated as to
location by the department of ecology.
b)

The Shoreline Guidelines (WAC 173-26) provide the following direction:
(1) Applicability. The following section applies to local governments preparing master
programs that include shorelines of statewide significance as defined in RCW
90.58.030.
(2) Principles. Chapter 90.58 RCW raises the status of shorelines of statewide
significance in two ways. First, the Shoreline Management Act sets specific
preferences for uses of shorelines of statewide significance. RCW 90.58.020 states:
"The legislature declares that the interest of all of the people shall be paramount in
the management of shorelines of statewide significance. The department, in
adopting guidelines for shorelines of statewide significance, and local government,
in developing master programs for shorelines of statewide significance, shall give
preference to uses in the following order of preference which:
(1) Recognize and protect the statewide interest over local interest;
(2) Preserve the natural character of the shoreline;
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(3) Result in long term over short term benefit;
(4) Protect the resources and ecology of the shoreline;
(5) Increase public access to publicly owned areas of the shorelines;
(6) Increase recreational opportunities for the public in the shoreline;
(7) Provide for any other element as defined in RCW 90.58.100 deemed
appropriate or necessary."
Second, the Shoreline Management Act calls for a higher level of effort in
implementing its objectives on shorelines of statewide significance. RCW
90.58.090(5) states:
"The department shall approve those segments of the master program relating to
shorelines of statewide significance only after determining the program provides the
optimum implementation of the policy of this chapter to satisfy the statewide
interest."
Optimum implementation involves special emphasis on statewide objectives and
consultation with state agencies. The state's interests may vary, depending upon the
geographic region, type of shoreline, and local conditions. Optimum implementation
may involve ensuring that other comprehensive planning policies and regulations
support Shoreline Management Act objectives.
Because shoreline ecological resources are linked to other environments,
implementation of ecological objectives requires effective management of whole
ecosystems. Optimum implementation places a greater imperative on identifying,
understanding, and managing ecosystem-wide processes and ecological functions
that sustain resources of statewide importance.
(3) Master program provisions for shorelines of statewide significance. Because
shorelines of statewide significance are major resources from which all people of the
state derive benefit, local governments that are preparing master program provisions
for shorelines of statewide significance shall implement the following:
(a)

Statewide interest. To recognize and protect statewide interest over local
interest, consult with applicable state agencies, affected Indian tribes, and
statewide interest groups and consider their recommendations in preparing
shoreline master program provisions. Recognize and take into account state
agencies' policies, programs, and recommendations in developing use
regulations. For example, if an anadromous fish species is affected, the
Washington state departments of fish and wildlife and ecology and the
governor's salmon recovery office, as well as affected Indian tribes, should, at a
minimum, be consulted.

(b)

Preserving resources for future generations. Prepare master program provisions
on the basis of preserving the shorelines for future generations. For example,
actions that would convert resources into irreversible uses or detrimentally alter
natural conditions characteristic of shorelines of statewide significance should
be severely limited. Where natural resources of statewide importance are being
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diminished over time, master programs shall include provisions to contribute to
the restoration of those resources.
(c)

Priority uses. Establish shoreline environment designation policies, boundaries,
and use provisions that give preference to those uses described in RCW
90.58.020 (1) through (7). More specifically:
(i) Identify the extent and importance of ecological resources of statewide
importance and potential impacts to those resources, both inside and outside
the local government's geographic jurisdiction.
(ii) Preserve sufficient shorelands and submerged lands to accommodate
current and projected demand for economic resources of statewide importance,
such as commercial shellfish beds and navigable harbors. Base projections on
statewide or regional analyses, requirements for essential public facilities, and
comment from related industry associations, affected Indian tribes, and state
agencies.
(iii) Base public access and recreation requirements on demand projections
that take into account the activities of state agencies and the interests of the
citizens of the state to visit public shorelines with special scenic qualities or
cultural or recreational opportunities.

(d)

Resources of statewide importance. Establish development standards that:
(i) Ensure the long-term protection of ecological resources of statewide
importance, such as anadromous fish habitats, forage fish spawning and rearing
areas, shellfish beds, and unique environments. Standards shall consider
incremental and cumulative impacts of permitted development and include
provisions to insure no net loss of shoreline ecosystems and ecosystem-wide
processes.
(ii) Provide for the shoreline needs of water-oriented uses and other
shoreline economic resources of statewide importance.
(iii) Provide for the right of the public to use, access, and enjoy public
shoreline resources of statewide importance.

(e)

3.

Comprehensive plan consistency. Assure that other local comprehensive plan
provisions are consistent with and support as a high priority the policies for
shorelines of statewide significance. Specifically, shoreline master programs
should include policies that incorporate the priorities and optimum
implementation directives of chapter 90.58 RCW into comprehensive plan
provisions and implementing development regulations.

Use Preference
a) The statute in RCW 90.58.020 provides a preference for uses that are unique to or
dependent upon use of the state's shoreline.
In the implementation of this policy the public's opportunity to enjoy the physical and
aesthetic qualities of natural shorelines of the state shall be preserved to the greatest
extent feasible consistent with the overall best interest of the state and the people
generally. To this end uses shall be preferred which are consistent with control of
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pollution and prevention of damage to the natural environment, or are unique to or
dependent upon use of the state's shoreline. Alterations of the natural condition of the
shorelines of the state, in those limited instances when authorized, shall be given priority
for single family residences and their appurtenant structures, ports, shoreline
recreational uses including but not limited to parks, marinas, piers, and other
improvements facilitating public access to shorelines of the state, industrial and
commercial developments which are particularly dependent on their location on or use
of the shorelines of the state and other development that will provide an opportunity for
substantial numbers of the people to enjoy the shorelines of the state. Alterations of the
natural condition of the shorelines and shorelands of the state shall be recognized by the
department. Shorelines and shorelands of the state shall be appropriately classified and
these classifications shall be revised when circumstances warrant regardless of whether
the change in circumstances occurs through man-made causes or natural causes. Any
areas resulting from alterations of the natural condition of the shorelines and shorelands
of the state no longer meeting the definition of "shorelines of the state" shall not be
subject to the provisions of chapter 90.58 RCW. [Emphasis added]
b) The SMA Guidelines in WAC 173-26-020 and .201(2)(d) provides an explicit hierarchy
of preference for uses that are particularly dependent on shoreline location or use in the
following:
•

A water dependent uses is a use that “cannot exist in any other location and are
dependent on the water by intrinsic nature of its operation”. Examples of waterdependent uses include shipyards and dry docks, ferry terminals, waterborne cargo
terminals, marinas, log booming, and aquaculture.

•

Water-related uses are those not intrinsically dependent on a waterfront location
but whose operation cannot occur economically without a shoreline location.
Examples include vessel parts and equipment manufacture, container shipping
yards, seafood processing plants, marine salvage yards and similar uses.

•

Water enjoyment uses provide the opportunity for a significant number of people to
enjoy the shoreline. They must be located, designed and operated to assure the
public’s ability to enjoy the physical and aesthetic qualities of the shoreline and
they must be open to the public with shoreline space devoted to public shoreline
enjoyment. Examples include parks, fishing piers, museums, restaurants
(depending on design) interpretive centers and resorts (depending upon design)

•

Non-water-oriented uses have no functional relationship to the shoreline and are
not designed to enhance the public’s enjoyment of the shoreline.

c) WAC 173-26-201(2)(d) requires that a SMP:
•

Reserve appropriate areas for water dependent uses that are compatible ecological
protection and restoration objectives; unless the local government can demonstrate
that adequate shoreline is reserved for future water dependent and water related
uses;

•

Reserve areas for water-related and water-enjoyment uses that are compatible with
water-dependent uses and ecological protection and restoration objectives;

•

Limit non-water oriented uses to those locations where either water-oriented uses
are inappropriate or where non-water-dependent uses demonstrably contribute to
the objectives of the Shoreline Management Act.

d) WAC 13-26-211(5)(d) contains the following provisions:
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•

Master programs should require that public access and ecological restoration be
considered as potential mitigation of impacts to shoreline resources and values for
all water-related or water-dependent commercial development unless such
improvements are demonstrated to be infeasible or inappropriate. Where
commercial use is proposed for location on land in public ownership, public access
should be required.

•

In regulating uses in the "high-intensity" environment, first priority should be given
to water-dependent uses. Second priority should be given to water-related and
water-enjoyment uses.

•

Limit non-water-oriented uses to those locations where the above described uses
are inappropriate or where non-water-oriented uses demonstrably contribute to the
objectives of the Shoreline Management Act. [Note – those objectives are public
access or ecological restoration. See WAC 173-26-241(3)(d)].

e) Non-water-oriented uses should not be allowed except as part of mixed use
developments. Non-water-oriented uses may also be allowed in limited situations where
they do not conflict with or limit opportunities for water-oriented uses or on sites where
there is no direct access to the shoreline. Such specific situations should be identified in
shoreline use analysis or special area planning, as described in WAC 173-26-200
If an analysis of water-dependent use needs as described in WAC 173-26-201(3)(d)(ii)
demonstrates the needs of existing and envisioned water-dependent uses for the planning
period are met, then provisions allowing for a mix of water-dependent and non-waterdependent uses may be established. If those shoreline areas also provide ecological
functions, apply standards to assure no net loss of those functions. (WAC 173-26211(5)(d)(iii)(A))
f) WAC 173-26-241(3)(d) provides that master programs should prohibit non-wateroriented commercial uses on the shoreline unless they meet the following criteria:
i)

The use is part of a mixed-use project that includes water-dependent uses and
provides a significant public benefit with respect to the Shoreline Management Act's
objectives such as providing public access and ecological restoration; or

ii) Navigability is severely limited at the proposed site; and the commercial use
provides a significant public benefit with respect to the Shoreline Management Act's
objectives such as providing public access and ecological restoration.
In areas designated for commercial use, non-water-oriented commercial
development may be allowed if the site is physically separated from the shoreline by
another property or public right of way.
g) Land use policies and regulations should protect preferred shoreline uses from being
impacted by incompatible uses. The intent is to prevent water-oriented uses, especially
water-dependent uses, from being restricted on shoreline areas because of impacts to
nearby non-water-oriented uses. To be consistent, master programs, comprehensive
plans, and development regulations should prevent new uses that are not compatible
with preferred uses from locating where they may restrict preferred uses or
development. (WAC 173-26-211(3)(b))
h) Single-family residences are identified as an appropriate shoreline use by the statute in
RCW 90.58.020. Multi-family residential use is not a preferred use and is not waterdependent or water oriented.
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4.

Public Access

WAC 173-26-221(4) Public access.
(a) Applicability. Public access includes the ability of the general public to reach, touch, and
enjoy the water's edge, to travel on the waters of the state, and to view the water and the
shoreline from adjacent locations. Public access provisions below apply to all shorelines of
the state unless stated otherwise.
(b) Principles. Local master programs shall:
(i) Promote and enhance the public interest with regard to rights to access waters held in
public trust by the state while protecting private property rights and public safety.
(ii) Protect the rights of navigation and space necessary for water-dependent uses.
(iii) To the greatest extent feasible consistent with the overall best interest of the state and the
people generally, protect the public's opportunity to enjoy the physical and aesthetic
qualities of shorelines of the state, including views of the water.
(iv) Regulate the design, construction, and operation of permitted uses in the shorelines of the
state to minimize, insofar as practical, interference with the public's use of the water.
(c) Planning process to address public access. Local governments should plan for an integrated
shoreline area public access system that identifies specific public needs and opportunities to
provide public access. Such a system can often be more effective and economical than
applying uniform public access requirements to all development. This planning should be
integrated with other relevant comprehensive plan elements, especially transportation and
recreation.
The planning process shall also comply with all relevant constitutional and other legal
limitations that protect private property rights.
Where a port district or other public entity has incorporated public access planning into its
master plan through an open public process, that plan may serve as a portion of the local
government's public access planning, provided it meets the provisions of this chapter. The
planning may also justify more flexible off-site or special area public access provisions in the
master program. Public participation requirements in WAC 173-26-201 (3)(b)(i) apply to
public access planning.
At a minimum, the public access planning should result in public access requirements for
shoreline permits, recommended projects, port master plans, and/or actions to be taken to
develop public shoreline access to shorelines on public property. The planning should
identify a variety of shoreline access opportunities and circulation for pedestrians (including
disabled persons), bicycles, and vehicles between shoreline access points, consistent with
other comprehensive plan elements.
(d) Standards. Shoreline master programs should implement the following standards:
(i) Based on the public access planning described in (c) of this subsection, establish policies
and regulations that protect and enhance both physical and visual public access. The
master program shall address public access on public lands. The master program should
seek to increase the amount and diversity of public access to the state's shorelines
consistent with the natural shoreline character, property rights, public rights under the
Public Trust Doctrine, and public safety.
(ii) Require that shoreline development by public entities, including local governments, port
districts, state agencies, and public utility districts, include public access measures as part
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of each development project, unless such access is shown to be incompatible due to
reasons of safety, security, or impact to the shoreline environment. Where public access
planning as described in WAC 173-26-221 (4)(c) demonstrates that a more effective
public access system can be achieved through alternate means, such as focusing public
access at the most desirable locations, local governments may institute master program
provisions for public access based on that approach in lieu of uniform site-by-site public
access requirements.
(iii) Provide standards for the dedication and improvement of public access in developments
for water-enjoyment, water-related, and non-water-dependent uses and for the
subdivision of land into more than four parcels. In these cases, public access should be
required except:
(A) Where the local government provides more effective public access through a public
access planning process described in WAC 173-26-221 (4)(c).
(B) Where it is demonstrated to be infeasible due to reasons of incompatible uses, safety,
security, or impact to the shoreline environment or due to constitutional or other legal
limitations that may be applicable.
In determining the infeasibility, undesirability, or incompatibility of public access in
a given situation, local governments shall consider alternate methods of providing
public access, such as off-site improvements, viewing platforms, separation of uses
through site planning and design, and restricting hours of public access.
(C) For individual single-family residences not part of a development planned for more
than four parcels.
(iv) Adopt provisions, such as maximum height limits, setbacks, and view corridors, to
minimize the impacts to existing views from public property or substantial numbers of
residences. Where there is an irreconcilable conflict between water-dependent shoreline
uses or physical public access and maintenance of views from adjacent properties, the
water-dependent uses and physical public access shall have priority, unless there is a
compelling reason to the contrary.
(v) Assure that public access improvements do not result in a net loss of shoreline ecological
functions.
WAC 173-26-211(5)(d) "High-intensity" environment. (ii) Management policies.
(A) In regulating uses in the "high-intensity" environment, first priority should be given
to water-dependent uses. Second priority should be given to water-related and waterenjoyment uses. Non-water-oriented uses should not be allowed except as part of
mixed use developments. Non-water-oriented uses may also be allowed in limited
situations where they do not conflict with or limit opportunities for water-oriented
uses or on sites where there is no direct access to the shoreline. Such specific
situations should be identified in shoreline use analysis or special area planning, as
described in WAC 173-26-200 (3)(d).
If an analysis of water-dependent use needs as described in WAC 173-26-201
(3)(d)(ii) demonstrates the needs of existing and envisioned water-dependent uses
for the planning period are met, then provisions allowing for a mix of waterdependent and non-water-dependent uses may be established. If those shoreline
areas also provide ecological functions, apply standards to assure no net loss of those
functions.
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(D) Where feasible, visual and physical public access should be required as provided for
in WAC 173-26-221 (4)(d).
WAC 173-26-211(5)(d) "Shoreline residential" environment. (ii) Management policies.
(B) Multifamily and multilot residential and recreational developments should provide
public access and joint use for community recreational facilities.
WAC 173-26-241(3)(d) Commercial development.
Master programs should require that public access and ecological restoration be considered as
potential mitigation of impacts to shoreline resources and values for all water-related or
water-dependent commercial development unless such improvements are demonstrated to be
infeasible or inappropriate. Where commercial use is proposed for location on land in public
ownership, public access should be required. Refer to WAC 173-26-221(4) for public access
provisions.
Master programs should prohibit non-water-oriented commercial uses on the shoreline unless
they meet the following criteria:
(i) The use is part of a mixed-use project that includes water-dependent uses and provides a
significant public benefit with respect to the Shoreline Management Act's objectives
such as providing public access and ecological restoration; or
(ii) Navigability is severely limited at the proposed site; and the commercial use provides a
significant public benefit with respect to the Shoreline Management Act's objectives
such as providing public access and ecological restoration.
WAC 173-26-241(3)(j) Residential development.
New multiunit residential development, including the subdivision of land for more than four
parcels, should provide community and/or public access in conformance to the local
government's public access planning and this chapter.
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